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Overview of the Directive’s 
aims and contents 



EU Commission (5/2015) 

My first priority will be to put policies that 
create growth and jobs … As a key ingredient 
for this, we must create a digital single 
market for consumers and businesses – 
making use of the great opportunities of 
digital technologies which know no borders.  

To do so, we will need to have the courage to 
break down national silos in … copyright … 
and in competition law. 





The EU Commission’s Proposal (9/2016) 

Ensuring EU 
competitiveness 

• Text and data mining (TDM) 

1 

Bringing clarity and 
building an internal 
market 

• Teaching 

• Preservation of cultural 
heritage 
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Creating a ‘fair 
marketplace’ 

• Press publishers 

• Online platforms 

• Contracts of authors and 
performers 

3 



The Directive (4/2019): overview 

Adapting exceptions and limitations 
to the digital and cross-border 
environment 

•TDM: Arts 3 and 4  

•Use of works and other subject matter in digital 
and cross-border teaching activities: Art 5  

•Preservation of cultural heritage: Art 6 
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Improving licensing practices and 
ensure wider access to content  

•Use, by cultural heritage institutions, of out-of-
commerce works: Arts 8 – 11  

•Measures to facilitate collective licensing (ECL 
et sim): Art 12  

•Access to and availability of audiovisual works 
on video-on-demand platforms: Art 13  

•Works of visual art in the public domain: Art 14 

2 

Achieving a well-functioning 
marketplace for copyright 

•Press publishers’ right: Art 15  

•Uses of protected content by online services: 
Art 17 

•Fair remuneration in exploitation contracts of 
authors and performers: Arts 18 – 22 
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Focus on provisions in respect of 
which CMOs will play a major role 



Obvious candidates: licensing-specific provisions 

• Use, by cultural heritage institutions, of out-of-
commerce works: Arts 8 – 11  

• Measures to facilitate collective licensing (ECL et sim): 
Art 12  

• Access to and availability of audiovisual works on video-
on-demand platforms: Art 13  

• Works of visual art in the public domain: Art 14 

 

• Art 16: share of remuneration for private copying 

 

Soulier and Doke, C-301/15 

Reprobel, C-572/13 

Infopaq, C-5/08 and progeny 



But also areas where CRM might be 
the only way! 

An example: the TDM exceptions 





https://arxiv.org/pdf/1706.01869.pdf 

https://arxiv.org/pdf/1706.01869.pdf


Approaches 
to TDM 

USA: “to furnish statistical information to 
Internet users about the frequency of word 
and phrase usage over centuries” Authors 
Guild v Google, Inc, No. 13-4829 (2d Cir. 2015) 

Certain EU Member States 

Now 2 mandatory exceptions at the EU level 



All clear? A couple of 
case studies 



Article 15: Protection 
of press publications 
concerning online uses 







More – or, at least, some – money? 





Not the only issue … 



Member States shall provide publishers of press publications established in a Member State with 
the rights provided for in Article 2 and Article 3(2) of Directive 2001/29/EC for the online use of 
their press publications by information society service providers. 

[…] 

The protection granted under the first subparagraph shall not apply to acts of hyperlinking. 

[…] 

 

Recital 57 

• The rights granted to the publishers of press publications under this Directive should have the 
same scope as the rights of reproduction and making available to the public provided for in 
Directive 2001/29/EC, insofar as online uses by information society service providers are 
concerned. The rights granted to publishers of press publications should not extend to acts of 
hyperlinking.  

• […] 

 

 



What does this mean? 

a) Copyright does not cover acts of hyperlinking 

b) The new press publishers’ right does not cover acts of hyperlinking (‘link 
tax’ etc) 





What are the outstanding questions?  
VG Bild-Kunst, C-392/19 

Should all links be treated 
the same? 

Is it only about technical 
restrictions on access or also 

contractual restrictions? 

https://www.youtube.com/watch?v=vNTOZWxisbE&ab_channel=CorrieredellaSera 



Focus 



Article 17: Use of 
protected content by 
online content-sharing 
service providers 



OCSSPs 

NOTION OF ‘VALUE GAP’ 

ALLEGED ABUSE OF SAFE HARBOURS 

WHO’S LIABLE FOR WHAT? 



















Actual content of Article 17 

Licensing 
obligation 

01 
Scope of the 
licence 

02 
Users’ 
‘rights’ 

03 
Mitigation 
measures 

04 
‘Exemptions’ 

05 



Actual content of Article 17 

Licensing 
obligation 

Scope of the 
licence 

Users’ ‘rights’ Mitigation 
measures 

‘Exemptions’ 



Who’s 
an 

OCSSP? 



• Storage 

 

• ‘Large amounts’ and suggestions of de minimis exclusions 

 

• Profit-making purposes (direct/indirect) 

 

• No need for EU establishment but mere targeting? (rec 8 and Art 11 DSA) 

 



A licence 
from 

whom? 



Subject matter with 
different transitional 
regimes (eg, films) 

1 

Subject matter whose 
rightholders cannot 
be identified/located 

2 

Subject matter with 
multiple owners and 
complex rights 
ownership history 
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Next steps and conclusion 

NATIONAL TRANSPOSITIONS (BY 7 JUNE 2021) 

POLISH CHALLENGE TO ARTICLE 17 (C-401/19; IN PROGRESS) 

OPPORTUNITIES FOR CMOS BUT ALSO UNCERTAINTIES 

(LITIGATION) 

(REFERRALS TO THE CJEU) 



Thanks for your attention! 
eleonora.rosati@juridicum.su.se 

@eLAWnora.com 


